STATE OF VERMONT
HUVAN SERVI CES BOARD

In re Fair Hearing No. 16, 604

)
)
Appeal of )

| NTRCDUCTI ON

The petitioner appeals a decision of the Departnent of
Prevention, Assistance, Transition and Heal th Access (PATH)
(formerly the Departnent of Social Welfare) denying her
request for a waiver fromcooperating in establishing child

support .

FI NDI NGS OF FACT

1. The petitioner is the single nother of a nine-year-
ol d boy and a younger girl. She was divorced fromthe boy’s
fat her about seven years ago and since that tinme has worked a
nunber of different jobs. (The girl, who was born after the
di vorce, has a different father.) Over the past five years,
she has relied on ANFC for support during the nonths in which
she was unenpl oyed. Mbst recently, she has averaged two or
three nonths per year on ANFC. In July, she asked to be taken
of f of ANFC as she has started full-tinme enploynent at a sk

area. Last year she made about $10, 000 per year. She still
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recei ves Food Stanps and VHAP benefits. Her son is covered
for insurance under the Dr. Dynasaur program

2. At the time of her divorce, the petitioner and her
ex- husband were represented by the sane | awer. The court
establ i shed a $90 per week ($387 per nonth) child support
paynent anount for the petitioner’s ex-husband. He has only
made sporadi c paynents on this support anount. About two
years ago, the petitioner asked her ex-husband to nmake a car
paynent for her in lieu of support paynents. He has been
payi ng $380 per nonth on her car to the Ford Motor Conpany.
He al so gives the son occasional gifts. The petitioner is
satisfied that her ex-husband makes a sufficient contribution
to her child s support.

3. As part of her |ast application for ANFC in May of
2000, the petitioner asked the Departnent to rel ease her from
cooperating with pursuing child support agai nst her ex-
husband. Al though she is not currently on ANFC, the
Depart ment has an assignnent of the support due to her for
every nmonth she has been on such benefits and wants to coll ect
the arrearage fromhim The arrearage is several thousand
dollars. The Departnment is also interested in nodifying the
anount of support paid based on its belief that the

petitioner’s ex-husband nmay have substantial earnings at this
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point. The petitioner reports that he may make in excess of
$60, 000 per year as a conputer progranmer in the Phil adel phia
ar ea.

4. The petitioner does not want the Departnent to
pur sue her ex-husband for support and has asked that she be
allowed to repay the ANFC debt herself. This is because her
ex- husband, who has not remarried and has no ot her children,
has told her that he cannot afford to see his son if he is
required to pay any nore in support. He currently flies the
boy to Phil adel phia several tinmes per year to see him She is
sincerely concerned that her ex-husband will cut off his
relationship with his son if he is pursued for back support by
the Departnent or if his current support anmount is nodified.
Because she grew up without her father in her life, she does
not want this to happen to her son.

5. The hearing officer finds that the evidence
submtted by the petitioner does not indicate a reasonabl e
anticipation of serious enotional harmto her child if she is
required to cooperate in obtaining support. There is a
possibility that the pursuit of support nmay change or
conplicate the existing relationship between the child and his
parents. However, there is insufficient evidence upon which

to reasonably conclude that enotional harmof the | eve
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contenplated by the regulations is likely if the petitioner is

requi red to cooperate.

ORDER

The decision of the Departnent is affirned.

REASONS

Any person who receives ANFC automatical ly assigns her

rights to support to the Departnent of Prevention, Assistance,

Trai ning and Health Access and is expected as a condition of

eligibility to cooperate in establishing paternity and

collecting child support benefits unless she has “good cause”

for failing to do so. WA M 2331.32. “Good cause” is

defined in the Departnent’s regul ations as foll ows:

To show that cooperation may be agai nst the best

interests of the child, the applicant or recipient nust
provi de evidence that cooperation in establishing

par ent age or pursuing support is reasonably anticipated
to result in any one of the follow ng:

1

Serious physical or enotional harmto the child for
whom support is being sought.

Physi cal or enotional harmto the recipient parent
or caretaker that is so serious it reduces his/her
ability to care for the child adequately.

NOTE: Physical or enotional harm nust be of a
serious nature to justify a good cause finding.
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WA M 2331.34 further delineates the type of evidence
whi ch nust underlie a request for an exenption due to clai nmed
enotional harm

Whenever the waiver request is based in whole or in part
upon the anticipation of enotional harmto the child, the
reci pient parent, or the caretaker, the present enotional
state and health history of the individual subject to
enotional harm nust be considered as well as the extent
of involvenent of the child in the establishnment of

par ent age or support enforcenent activity to be
undertaken. A finding of good cause for enotional harm
may only be based upon a denonstration of an enoti onal

i mpai rment that substantially affects the individual's
functi oni ng.

The Board, relying on Bootes v. Cmr. of Penn. Dept. of

Public Welfare, 439 A 2d 883, 885 (1982), has held that a

determ nati on of reasonable anticipation of harm under the
above reqgulations is a factual decision which nmust be nmade on
a “case by case basis on the weight, sufficiency and quality
of the gathered evidence” and that the “final decision

requi res a subjective judgnment on the part of the hearing
exam ner.” See Fair Hearings No. 13,236 and 14,157. The
Board has al so held, based on a ruling by the federal
Departnment of Health and Human Services (43 Fed. Reg. 2176,
January 16, 1978) interpreting the federal regulation at 45
CF.R § 232.42 which sets forth the “good cause” exenption

that a sufficient |level of severity of harmis met only “in
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those few extraordi nary circunstances where the parent or
child faces a risk so real that it would outweigh the

enotional, physical and financial benefits of the child s
recei ving parental support.” See Fair Hearing No. 14, 157.

The finder of fact, then, is required to determ ne
whet her the enotional harmalleged is proven based (1) on a
reasonabl e |ikelihood that the non-custodial parent will take
sone action with regard to the child if support is pursued;
(2) that, based on the health history of the child, the action
is expected to cause enptional harmto the child; and (3) the
enptional harmis so severe that it substantially affects the
child s ability to function. Only if these criteria are net
can the custodial parent be released fromcooperating in
securing parental support for her child.

In this case, the petitioner’s ex-husband has told her
that he will not see the child if she pursues support because
he will not be able to afford it. The petitioner has taken
this statenment at face value and is not wlling to test
whether it is true or not. She has not offered any evi dence
that he has nmade good on such a threat in the past or that he
has anal yzed what anount of support he m ght actually be
required to pay. The child s father cannot know at this tinme

what anounts he m ght have to pay in child support or what
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al l omances the Court m ght nmake based on his need to transport
the child to Pennsylvania for visitation. Wile the
petitioner herself mght be willing to take this statenent at
face value, it cannot be found that the evidence is sufficient
to conclude that the father will indeed cut off his |ong-
established visitation with his son over child support issues.

Even if proof existed that the father would take this
action, the petitioner did not present any health history
showi ng that her son would be seriously enotionally injured if
his father cut back or stopped visitation. Wile such an
action woul d undoubtedly be negative for the child, the Board
has held that the destabilization of the present parent-child
relationship is not per se a factor to be considered in
granting a waiver. See Fair Hearings No. 12,863 and 13, 236.
The petitioner did not neet her burden of docunenting through
health records that her child would suffer enotional injury
fromany changes in visitation with his father serious enough
to substantially affect his ability to function.

The Departnent was correct under the state and federal
regul ati ons and gui delines and prior Board decisions in its
denial of a request for a waiver and that denial nust be
upheld. 3 V.S. A 8 3091(d) and Fair Hearing Rule No. 19.

This decision is also consistent with the stated federal
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policy of not depriving children of their right to obtain
child support without a very serious countervailing reason.
The testinony offered by the petitioner indicated that her ex-
husband may have the financial ability to provide consi derable
support to her son, that she did not understand what her
child s rights to receive support mght be in this state and
that she had been | oathe to seek any enforcenent of those

ri ghts because of threats made by her ex-husband to stop
seeing his son. The petitioner was strongly urged to contact
her own attorney to discuss what her child s rights are in

this situation.



